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UNITED STATES COPYRIGHT LAW AND 
INTERNATIONAL RELATIONS, 

BY Q. HERBERT THRING, SECRETARY OF THE INCORPORATED SOCIETY 

OF AUTHORS. 



In the January number of this Keview, Mark Twain, with his 
usual originality and not without his usual humor, discussed one 
aspect of the present position of the United States copyright law 
in its bearing on the work of United States authors — namely, the 
duration of copyright. But there are some further points of 
this same law which are fully as worthy of consideration: (1) 
The United States law as a sign of the evolution in the protec- 
tion of the intellectual property of its own citizens; (2) The 
United States law as it affects those who are not citizens. 

Before these points come forward for elucidation Mark Twain's 
article and the proposal it contains merit serious study. 

His objection to the copyright law as it affects American citi- 
zens by the forty-two years' limit would apply equally well to 
any copyright law as it affects citizens of any country. For, 
with the exception of Mexico, Guatemala and Venezuela, where 
copyright is, we believe, perpetual, every country has fixed its 
limit. The longest term is in Spain, where it endures for the 
life of the author and eighty years. 

Before the invention of printing no copyright statutes existed, 
and after the author had received a fee from the bookseller for 
the right to deal with what might be looked upon as a limited 
first edition of the work, the author had no rights whatever. 

Accordingly, by long usage the public came to consider that 
the rights in intellectual property were its own; and only after 
the invention of printing, and after the trade had been severely 
affected by competition, did copyright laws come into fashion — 
originally framed to protect the trade rather than the author. 
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Still the public clamored for what in those unenlightened days 
it considered its property, and a limitation on what was looked 
upon as an author's monopoly was fixed; but, as Mark Twain 
has pointed out, on one side only did the public gain advantage 
from the absence of protection under which the author suffered. 
It was really the publisher who reaped the benefit, for after the 
time limit had expired, he kept reproducing editions without 
payment to the author, and for his own commercial gain. 

The tendency of modern copyright legislation has been to 
lengthen the term of copyright. 

Mark Twain suggested a method by which the author's rights 
might be continued for the advantage of the author or his de- 
scendants. But, though agreeing with the principle, we take the 
liberty, after a long and careful study of the subject, to differ 
from the solution. 

He desired that during the forty-second year — the last year 
of the copyright limit in the United States — the owner of the 
copyright should be obliged to issue an edition of the book at the 
following rates, "to wit, twenty-five cents for each 100,000 
words or less of its contents, and keep the said edition on sale 
year after year indefinitely, and if in any year he shall fail to 
keep such edition on sale during the space of three months the 
copyright shall then perish." 

There appear to be three objections to this method, the first a 
financial and commercial objection. The prices of print and 
paper vary, and it might at times be almost impossible to pro- 
duce a twenty-five cents per 100,000 words edition which would 
bring in a return to the author. The second objection is a legal 
one: what would constitute keeping such an edition on sale? 

The third is an objection from the public; if any one is to 
reap the benefit of continued issue, the author is primarily en- 
titled to do so, but the public have a better claim than the pub- 
lisher to the balance of the profits. 

This alternative solution of the difficulty is put forward with 
all humility — a solution which would benefit the public as well 
as the author — namely, that the government, to the exclusion of 
others, should start a publishing business in order to supply the 
public demand for any books which would have fallen out of 
copyright under the existing law, and that it should be bound 
to produce them, paying a royalty — to be settled — to the author 
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or his personal representatives. All further profits accruing 
from the publication would then go to the public as a whole, and 
not to the individual publisher. 

We desire next to consider the United States Act as it affects 
those who have not the privileges of citizenship, and especially 
those who write in the English tongue, — that is, the international 
view of the present law. 

In order to make the position clear and distinct to those — and 
there are many — who do not know the main features of the ques- 
tion, it will be necessary to put forward as concisely as possible 
a few of the facts from the history of copyright. 

At the end of the eighteenth and the beginning of the nine- 
teenth century, there was great activity in copyright matters all 
over the world. Three or four of the great civilizations were 
legislating on the subject, and amongst them the United States. 
Connecticut, Massachusetts, Virginia and New York passed legis- 
lative enactments about 1780. These State laws, however, were 
upset by the United States statute of 1790. 

In Great Britain, the Act of Queen Anne was still in force; 
but other Acts were passed during the same period, the great 
majority of which have since been repealed. 

France, after the Kevolution, also took the subject in hand. 

But, so far, each country was legislating for its own citizens, 
and would not admit foreigners to the benefit of its copyright 
laws. This tendency arose, no doubt, from the ignorance of the 
legislators, who were unable to grasp the real benefit of a broad 
copyright basis. 

There were three reasons which, working out in slow evolution, 
made international copyright essential: 

Firstly, the limitation of the market of the authors of a given 
country; this acted as a limitation on the literary output of that 
country. Secondly, the limitation of the market which enabled 
the trade of a country to pirate the productions of the great 
authors of other countries; this also tended to limit the literary 
output, as the work of its own citizens was undersold. Lastly, 
the fact that the piracy of the works of the eminent writers of 
other countries soaked a nation with foreign ideas, and destroyed 
those patriotic feelings which a great national literature would 
tend to produce. The importance of this point has not been 
sufficiently understood. 
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To quote a concrete instance: A deputation of the citizens of 
Hungary— a country still outside the Bern Convention — ap- 
pealed to the Government, and complained that the large influx 
of thought from other countries tended to foster in that country 
the spirit, the tone, the sentiments of foreigners, and that the 
young generation were not growing up Hungarian patriots full 
of the vigor and sentiments of their race, but nerveless cosmo- 
politans. They stated that this result was due to the suppression 
of genuine Hungarian Literature, owing to the unfair competition 
by piracy of foreign works. 

Towards the middle of the nineteenth century began the first 
important move towards international copyright. 

In Great Britain the first step was taken by an International 
Copyright Act passed in 1838. This was quickly followed by a 
new International Copyright Act, in 1844, giving wider powers 
and embracing a larger literary property. Under this Act, a 
Convention was formed with Prussia. Most of the German 
States followed with separate Conventions based on the same 
lines. A Convention with Prance was granted in November, 
1851. The other European countries during the same period 
were also engaged in making Conventions with one another. 

This increase of treaties as a sign of a great movement was 
indeed auspicious; but as each Convention had to be considered, 
not only with reference to the two countries in negotiation, but, 
in many cases, with reference also to other countries which had 
previous Conventions with one or other of the contracting parties, 
confxision with regard to the interpretation and limitation of the 
author's rights was bound to arise. The result of these many 
Conventions was " indefinite heterogeneity." 

To give some idea of their number and extent, it should be 
stated that between 1846 and 1886 Great Britain entered into 
fifteen. Between 1840 and 1887 France entered into twenty- 
nine, and the Conventions entered into by other countries were as 
follows: The German Empire (the German States had signed 
many prior to the creation of the Empire in 1871), 6; Belgium, 6; 
Bolivia, 6; Ecuador, 1; Spain, 7; Italy, 10; Luxembourg, 2; 
Mexico, 1; Holland, 3; Portugal, 4; Russia, 2; Salvador, 1; 
Sweden and Norway, 2; Switzerland, 5. 

It is quite clear, therefore, from this statement that the source 
of international complication might become perennial as far as 
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copyright protection was concerned, and the legal questions un- 
solvable. In order to meet the difficulty, the Swiss Government 
called an International Convention at Bern, on the 10th of Sep- 
tember, 1884. The programme proposed by the Swiss Federal 
Council was exceedingly wide in scope, and contained sugges- 
tions of an International Agreement on an ample basis. But its 
ideals were too lofty, and many of the proposals were cut down in 
the final settlement of the question in 1886. 

The Bern Convention, as it has been called, is an interna- 
tional treaty to which at the present date all the great civilized 
countries, with the exception of Austria-Hungary and the 
United States, have given their assent. Under its terms, any 
nation that joins the Union obtains protection for the works of 
its citizens in all other countries which have become signatories 
to the Convention. How wide this protection is, is clear from the 
list of the adherents; how wide is the property embraced is 
clear from Article 4, where the definition of the expression 
" Literary and Artistic Works " covers the following : 

"Books, pamphlets, and all other writings; dramatic or dramatico- 
musical works, musical compositions with or without words; works of 
design, painting, sculpture, and engraving; lithographs, illustrations, 
geographical charts; plans, sketches, and plastic works relative to 
geography, topography, architecture, or science in general; in fact, 
every production whatsoever in the literary, scientific, or artistic do- 
main, which can be published by any mode of expression, or repro- 
duction." 

The enjoyment of these rights, however, cannot exist in other 
countries for a longer period than the term of protection granted 
in the country of origin. 

In addition, under Article 5 protection is given to translations 
of these works for a period of ten years. 

This was an enormous advance in the recognition of intel- 
lectual property, but it is to be regretted that the United States 
were not represented at the meeting at Bern, nor have they 
thought fit to join the Union since its formation. 

To all those who have studied the expansion of literary prop- 
erty and the laws which bear on that property, it is quite clear 
that the literature of a country will increase in proportion to the 
measure of protection that is given to its authors. To a com- 
mercial mind like that of the United States, it should have been 
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evident that the writer who. could find a market not only in that 
country, but in the British Empire and in other countries of Eu- 
rope, would be much more likely to adopt authorship as a pro- 
fession, than the writer who had his market limited by the terri- 
tory of his own country. 

Although, however, the United States did not join the Conven- 
tion, an Act was passed in 1891 which secured for its citizens a 
market in other countries. One of the Clauses of this Act runs 
as follows: 

" That this Act shall only apply to a citizen or subject of a foreign 
state or nation, when such foreign state or nation permits to citizens 
of the United States of America the benefit of copyright on substantially 
the same basis as its own citizens; or when such foreign state or nation 
is a party to an international agreement which provides for reciprocity 
in the granting of copyright, by the terms of which agreement the 
United States of America may at its pleasure become a party to such 
an agreement. The existence of either of the conditions aforesaid shall 
be determined by the President of the United States by proclamation 
made, from time to time, as the purposes of this Act may require." 

Before the passing of this Act, there were, no doubt, some half 
a dozen to a dozen American authors whose names were known all 
over the world; but, owing to the lack of international reciprocity, 
the United States had starved its own literature, and the public 
had fattened on the literature of other countries. This policy, 
bringing forward, as it did, by cheap printing and piracy the 
keenest competition in the trade, caused the publishers who spent 
their capital with unsparing hand, the authors whose property 
was involved and the intellectual minority to bring strong pres- 
sure on the Government and the Act above referred to accord- 
ingly became law. 

What has been the result? 

In spite of Mr. W. D. Howells's assertion to the contrary in 
the Christmas number of " Harper's Magazine," the names of 
United States authors known over Europe have increased at least 
fivefold, and the number of authors and those who are living by 
the profession of writing in the United States must have in- 
creased at least tenfold. 

No sooner was the Act of 1891 passed than the President of 
the United States proceeded, under the rights conferred on him 
by the Act, to make the necessary proclamation, and in due time 
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the United States were linked with the majority of civilized 
nations by a copyright arrangement. 

Great Britain accepted the conditions, judging that half a loaf 
was better than no bread, and that it was better to get some pro- 
tection — limited, though it was, by the restraints of simultaneous 
publication and typesetting in the United States — than to suffer 
a continuance of literary piracy. As far as Great Britain was 
concerned, however, there was no real reciprocity. It is, perhaps, 
unnecessary to draw attention to the fact that the authors of the 
United States benefited to a much larger extent than did British 
authors, as the former were handicapped only by the compara- 
tively harmless essential of simultaneous publication. 

That such was the case soon became clear; for, after the law 
had been in force ten years, there was a large and increasing num- 
ber of writers in the United States whose works were read and 
copyrighted in Great Britain, ' whereas the number of British 
authors whose works were read in the United States, diminishing 
gradually from the days of piracy, resolved themselves into that 
select band whose works were sure of a commercial success on 
the day of publication. It is evident, however, that the United 
States Government, owing to the pressure brought to bear by the 
printing and other trades at the time of the passing of the law, 
robbed many of their own citizens of property they would other- 
wise have acquired, and the United States trade did not obtain 
the advantage which it considered certain to accrue, as many of 
the works which are now shipped over in sheets would, in the 
fulness of time, have been produced by United States printers 
and binders, if simultaneous publication had not been essential. 

The same argument applies, of course, to nations whose citi- 
zens do not write in the English language, such as Prance, Italy, 
Spain, Germany, etc.; but they labor under a further disad- 
vantage. It is this: The United States publisher does not care 
to set up for simultaneous publication a work in the original — 
that is, in French, Italian, Spanish, German and other languages 
— and the authors of those countries cannot, save in very excep- 
tional circumstances, take upon themselves the expense and labor 
of translating their works, before publication in the country of 
origin, in order to meet the wishes of the publishers and obtain 
simultaneous publication in the United States. In consequence, 
the Act which has been of some slight benefit to Great Britain, 
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her Colonies and Dependencies, was practically useless to other 
foreign countries. 

The German authors, after watching the working of the 
arrangement for a period of ten years from the first passing of 
the Act, perceiving the enormous advantage and market obtained 
by the United States for its authors — typesetting was not essen- 
tial for citizens of the United States — and the absence of any 
advantage whatever to the Germans, raised a cry against this in- 
equality, and in conjunction with the trade petitioned their Gov- 
ernment to withdraw from the United States treaty. Up to the 
present, however, no official action has been taken, chiefly owing 
to the energy of Mr. George Haven Putnam, who personally 
met the representatives of the centres of disaffection and per- 
suaded them for the time not to push the matter further. 

In the mean time, another effort was made by the well-wishers 
of fair dealing and intellectual enlightenment to get the Govern- 
ment of the United States to amend the existing Act in order to 
set the two contracting parties on a level. As it is possible that 
the text of the Amendment may not be universally known to the 
United States public, we need not apologize for quoting it in full. 

" An Act to Amend Section Forty-nine Hundred and Fifty-two of the 
Revised Statutes. 

" Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, that Section Forty- 
nine Hundred and Fifty-two of the Eevised Statutes be, and the same 
is hereby, amended so as to read as follows: 

" ' Sec. 4952. The author, inventor, designer, or proprietor of any 
book, map, chart, dramatic or musical composition, engraving, cut, print, 
or photograph, or negative thereof, or of a painting, drawing, chromo, 
statue, statuary, and of medals or designs intended to be perfected as 
works of the fine arts, and the executors, administrators, or assigns of 
any such person, shall, upon complying with the provisions of this 
chapter, have the sole liberty of printing, reprinting, publishing, com- 
pleting, copying, executing, finishing, and vending the same; and, in the 
case of a dramatic composition, of publicly performing or representing 
it, or causing it to be performed or represented by others. And authors 
or their assigns shall have exclusive right to dramatize or translate any 
of their works for which copyright shall have been obtained under the 
laws of the United States. 

" ' Whenever the author or proprietor of a book in a foreign lan- 
guage, which shall be published in a foreign country, before the day of 
publication in this country, or his executors, administrators, or assigns, 
shall, within twelve months after the first publication of such book in a 
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foreign country, obtain a copyright for a translation of such book in the 
English language, which shall be the first copyright in this country for 
a translation of such book, he and they shall have, during the term of 
such copyright, the sole liberty of printing, reprinting, publishing, vend- 
ing, translating, and dramatizing the said book, and, in the case of a 
dramatic composition, of publicly performing the same, or of causing it 
to be performed or represented by others: Provided, That this Act shall 
only apply to a citizen or subject of a foreign state or nation when such 
foreign state or nation permits to citizens of the United States of Amer- 
ica the benefit of oopyright on the namo baoio no io given to itn oitigonn 
by thio Aot benefit of copyright on substantially the same basis as to its 
own citizens.' " 

This Bill passed the House of Representatives on December 
14th, 1904. 

It had already, in the early part of 1904, been before the House 
of Representatives, but had been withdrawn. 

No sooner was it apparent that there was a good chance that 
the Bill would pass into law than an outcry was raised, in the 
columns of the London " Standard," by British authors who felt 
hurt and disappointed that the United States Government should 
give a larger scope and better terms to foreign nations than to 
writers in the English language. The outcry was supported by 
the names of some of the best authors in England. To show 
how general was the feeling it may be as well to quote in full 
the list of those who contributed to the correspondence: Right 
Hon. Lord Avebury, Robert Barr, Guy Boothby, Mrs. Mary Blun- 
dell, Mrs. Caffyn ("Iota"), Hall Caine, Mrs. W. K. Clifford, 
L. Cope Cornford, J. Beattie Crozier, Miss Sarah Doudney, Sir 
Arthur Doyle, Miss Ella Hepworth Dixon, Theodore Watts Dun- 
ton, G. Manville Fenn, Maxwell Gray, Edmund Gosse, Anstey 
Guthrie (F. Anstey), H. Rider Haggard, St. John Hankin, Miss 
Beatrice Harraden, Frederic Harrison, The Rev. Silas K. Hock- 
ing, Mrs. Humphreys ("Rita"), C. J. Cutcliffe Hyne, W. W. 
Jacobs, Andrew Lang, Henry Lucy, W. H. Mallock, Frank 
Mathew, Right Hon. Sir Herbert Maxwell, Bart., Mrs. L. T. 
Meade, F. Frankfort Moore, Sir Lewis Morris, Arthur Morrison, 
Eden Phillpotts, Mrs. Campbell Praed, R. E. Prothero, Mrs. 
Stepney Rawson, Miss May Sinclair, G. Bernard Shaw, Douglas 
Sladen, J. A. Steuart, F. Stroud, Alfred Sutro, Benj. Swift, 
Arthur Symons, H. A. Vachell, Stanley J. Weyman, Richard 
Whiteing, J. H. Yoxall. 
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Lastly, the Committee of the Society of Authors of Great Brit- 
ain, representing some 1,500 members, decided to take the matter 
up and consider the best course to be adopted. 

The opinions set out by the writers whose names have been 
given cannot, or rather ought not to, pass disregarded. 

The writers are unanimous on one point, that the present state 
of the law is unfair to the Britisher, but they have different 
methods of expression. 

Many demand retaliation in order to obtain a real reciprocity. 
Others, in equal numbers, desire an appeal on the basis of simple 
justice. Again, the ancient dispute of Free Trade and Protection 
is dragged in; while one asserts that this is the real issue, others 
assert that it has nothing to do with it. The latter would appear 
to be the sounder opinion. 

" The question of Free Trade versus Protection has nothing to 
do with the value of copyright," says Mr. Bernard Shaw; and 
again, " Let America give up her present childish arrangement 
and join the Convention (Bern). The steps, if any, to be taken 
to protect American and English printers from foreign competi- 
tion are a separate matter." 

Lord Avebury says : " What he (the originator of the corre- 
spondence) asks does not seem to me in any way a case of ' pro- 
tection' in the technical sense." 

Some consider that the simplest solution would be for the 
States to join the Bern Convention, whereas the majority would 
be content, for the present, with the twelve months' limit— and to 
be treated on a basis of equality with the foreigner. 

Mr. Frank Mathew facetiously remarks: "It is a misfortune 
that our language is not quite foreign to them (the Americans). 
Perhaps they might be induced to allow us the privilege of 
foreigners." 

All those who have studied the question know the warm sup- 
port this contention receives from the intelligent judgment of 
the authors, the trade, and those interested in intellectual de- 
velopment and literary questions. They are in favor of a fairer 
reciprocity not only with Great Britain, but with all other coun- 
tries; yet there are certain of the citizens of the United States 
so filled with the idea of Protection, and there are certain trades 
so blinded with the same idea, that they are bitterly opposed to 
anything which would be likely to savor of the opposite policy. 



COPYRIGHT AND INTERNATIONAL RELATIONS. 79 

Consider seriously, again, this fact — that, the wider the market 
which is given to any country, the greater will be the national 
literature that is produced. It follows, then, that, so far from 
losing, the United States will gain considerably by a change in 
their copyright law. The same argument will apply to the United 
States trades, which would not lose, but would, most probably, 
gain an immense amount of trade in printing and binding by 
giving their authors a larger scope, and the work of foreign 
authors greater freedom. 

There is justice at the back of the British demand, as there is 
at the back of the claim of foreign nations. There is in addition 
a feeling of something more than pique that the English race 
should have been omitted from the proposed Amendment. 

To join the Bern Convention is not difficult. To amend the 
Amendment is simplicity itself. 

The main deduction that we would desire all citizens of the 
United States who are interested in the question to draw is, that 
all those nations whose tongue is not their tongue, enjoying — or, 
better, failing to enjoy — the advantages of the law, as it is, are 
openly and aggressively dissatisfied with it, while those who write 
in the English tongue, if not aggressively opposed, are passively 
resistant. We cannot imagine that any intelligent and cultivated 
citizen can sit down in smug contentment under this stigma, or 
chuckle to himself on a smart business deal. The protection of 
literature and art should be looked at from a higher standpoint, 
and even a commercial nation must rise to higher ideals. 

It is useless, again, for the United States to say in excuse, 
" Oh, but no copyright law is perfect!" That is not the point; it 
is an issue outside the present argument. For a question of inter- 
national equity should be taken from the level of mere party 
bickering to the level of political ethics. 

It is not, again, as if there were any real difficulty in settling 
the question, for other nations did the yeoman service in 1886 and 
made the rough places smooth. 

The Bern Convention awaits another adherent. The Parlia- 
ment of Nations will greet the new member with cheers when he 
comes forward to take the oath of fellowship. 

G. Herbert Thbikg. 



